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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 8973. 


MARY G. BOYCE 

vs. 

MALTOX E. BOYCE 


Appellant 


Appellee 


APPEAL FROM JUDGMENT AND ORDER OF THE DISTRICT 
COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 

Jurisdictional Statement. 

This is an appeal from a judgment of the District Court 
dismissing appellant’s complaint for an absolute divorce 
upon the ground of voluntary separation for more than 
five years without cohabitation. 

Jurisdiction is vested in this Court by Title 17, Chap. 1, 
Section 101, D. C. Code (1940) (March 3,1901, 31 Stat. 1225, 
Ch. 854, Section 226, March 3,1921; 41 Stat. 1312, Chap. 125, 
Section 12.) 

Jurisdiction was vested in the District Court by Title 16, 
Sect. 403, D. C. Code (1940); (Mar. 3, 1901, 31 Stat. 1345, 
Ch. 854, Par. 966, Aug. 7, 1935, 49 Stat. 539; Ch. 453, 
Par. 1). 



The action was one by the appellant wife, against the 
husband, appellee, for an absolute divorce, on the ground 
of voluntary separation from bed and board without co¬ 
habitation. After a trial the District Court made findings 
of fact, conclusions of law, and entered a judgment dis¬ 
missing the complaint. (Joint App. 5, 6.) 

An agreed statement of evidence was filed in the District 
Court as the case was not stenographically reported (Tr. 
Pp. S-15 and the record filed herein on March 20th, 1945. 


Statutes Involved. 

District of Columbia Code (1940): 

Title 16, Section 403: 

“A divorce from the bond of marriage * * * may be 
granted for * * * voluntary separation from bed and 

board for five consecutive years without cohabitation, 

# * * 


Statement of Points. 

1. The trial court erred in dismissing the complaint. 

2. The trial court erred in finding for the defendant. 

3. The trial court erred in holding that plaintiff was not 
entitled to an absolute divorce on the ground of five 
years voluntary separation. 

4. The trial court erred in holding that plaintiff separated 
herself from the defendant, and, under the facts in this 
case, the separation was not voluntary between the 
parties. 


Summary of Argument. 

The parties separated in January, 1931, more than four¬ 
teen years ago. Appellant filed suit on October 22, 1943. 
They lived in the same house in the District of Columbia, 
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the appellant occupying a room in the basement, and ap¬ 
pellee a room on the second floor, which he kept locked for 
the last several years. There was no attempt at reconcilia- 
. tion between the parties within the meaning of the term 
during this period. More than five years have elapsed, 
and appellee was entitled to an absolute divorce on the 
statutory ground of 5 years voluntary separation without 
cohabitation. 


Argument. 

There is but one question before this court. That is the 
application of the provisions of Title 16, Sect. 403 of the 
D. C. Code (1940), to the facts in this case, and under the 
cases which have heretofore come before this court for a 
construction of tins provision of the Code. 

It is submitted that appellant amply proved a voluntary 
separation for more than the required period of five years 
(Tr. P. S). The parties lived and cohabited in the marital 
relationship until January, 1931 * * * and since that time 
the parties have lived separate and apart in the marital 
domicile. Plaintiff occupied a room in the basement, and 
defendant a room on the second floor, which he kept locked 
during the last several years. The separation continued 
for a period of thirteen years, and still exists. (Tr. Pp. 8- 
10-11-12-13.) 

There was no denial of the living separate and apart, 
although appellant and appellee lived in the same house, 
and the lower court so found (Finding of Fact 4, Joint 
App. 5). 

It is to be remembered in this connection, that appellant 
was operating a rooming house at said premises, the furni¬ 
ture belonged mostly to her (Tr. Pp. 9-10), appellee paying 
only the utility bills (Tr. P. 10), and appellant paid the 
rent (Tr. Pp. 11-14). 







4 


In connection with the situation that the parties lived in 
the same house, see Pedersen v. Pedersen, 71 App. D. C. 27 
(at p. 30), 107 Fed. (2d) 227, where this court said, under 
similar circumstances: 

* * “of course, a sufficient degree of separation or 
living apart must be maintained from the time of the 
acts constituting the grounds alleged for divorce to 
avoid condonation. Bu: we do not regard living under 
separate roofs as a sin qua nan for this purpose, or 
consequently, for the relief asked for here. Ordinarily, 
of course, husband and wife who have reached the 
parting of the ways will not continue to live in the same 
house. But there are circumstances in which no other 
abode is available, practically speaking." * * * 

"Continued residence in the same dwelling is one fact 
which is evidentiary on the question whether the par¬ 
ties lived together as husband and wife." (Italics by 
the court). 

Finding of Fact No. 4 (Joint App. p. 5) by the trial 
court squarely meets the language above cited. And this 
court further says, in the same case: 

“We have no statute which requires ‘living separate 
and apart' as a condition either of divorce or of main¬ 
tenance. In the absence of a statute requiring more, 
we think all that is requi red of a wife is that she segre¬ 
gate herself from her husband as to avoid condoning 
the acts which she charges as the basis for the divorce 
or other relief she seeks. To do this, the essential 
thing is not separate roofs, but separate lives—that 
the parties live, whether under one roof or two, as to 
abandon with apparent permanency of intention, the 
relation of husband and wife in all but the most techni¬ 
cal legal sense." 

Parks v. Parks, 73 App. I>. C. 93, is a case in point. In 
this case, in construing “voluntary separation'’ the court 
said: 

*‘Even if she did, in fact, wish her husband to return, 
in the course of time her silent acquiescence in the 
separation made it voluntary in the statutory sense. 
That purpose (of the act: of 1935) was to permit termi¬ 
nation in law of certain marriages which have ceased 
to exist in fact.” (Italics ours). 
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Cited and followed, Vanderkuff v. Vanderkuff,_U. S. 

Ct. App. D. C.; 144 Fed 2d 509. 

“We think the defendant's silent acquiescence made 
the separation voluntary, in the statutory sense * * * 
It follows that he is entitled to a divorce.’’ 

“The fact that the separation resulted from the hus¬ 
band's fault is no defense, since the statute does not 
require that the separation originate in any particular 
way.’’ (citations) “It requires only that for five con¬ 
secutive years the separation be voluntary*’ * * * 
(Parks v. Parks, supra). 

The only evidence in the record with regard to a possible 
attempt at reconciliation between the parties, is found 
on Tr. p. 8, where the testimony discloses: 

“At one time defendant had attempted to put his arms 
around her, and she stated to him ‘she hoped God 
would strike her dead at his feet, did he understand 
that’ to which the defendant replied ‘lie guessed he 
did’ and had not thereafter attempted such practice” 
(Tr. Pp. 8-9). 

It may be argued that the visits of appellee on two occa¬ 
sions to her room in the early hours of the morning, were 
an attempt on his part to become reconciled. 

But this argument disappears when, as the record shows 
(Tr. p. 10): 

“She found her husband in her room, once standing 
over her in a threatening manner, and upon being 
questioned as to what he was doing there, replied that 
he had a right to go anywhere in his own house.” 

On cross-examination, appellee did not deny this, and 
did not attempt to say he went to appellant’s room in the 
early hours of the morning to attempt a reconciliation, but 
stated “that it was bis own house, and he intended to go 
wherever lie pleased in it.” (Tr. p. 14). 

Nothing was done by either party to correct this situa¬ 
tion, and the separation was certainly voluntary “in the 
statutory sense.” (Parks v. Parks, supra). 

This court, in the latter case, following Campbell v. 
Campbell, 174 Md. 229, 198 Atl. 414, 116 ALR. 939, said: 
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“The Maryland court has held that when husband and 
wife live apart, with no attempt at reconciliation, for 
the statutory period, he is entitled to a divorce on the 
ground that "they have lived apart ‘voluntarily’ though 
the separation resulted from his fault.’’ 

Further, returning again to the Parks case: 

“Even actual unwillingness on her part to take the 
deserter back does no: prevent her from obtaining a 
divorce.” Citing ISalinko v. Salinko, 177 W is. 475, 188 
X. W. 606. 

In the Tipping v. Tipping case, 65 App. D. C. 223, 82 
Fed (2d) 828, in passing on the effect of the enactment of 
1935, the court said: 

“It is apparent that Congress intended by the enact¬ 
ment of 1935 to liberalize and enlarge the divorce laws 
of the District of Colunbia, both as to existing and 
prospective conditions.’’ 

This interpretition of the statute has been followed in 
the Parks case (supra), the Vanderhuff case (supra) and 

Clemens v. Clemens, .... U. 8. App. 1). C., 143 Fed. 

(2d) 24, 72 AY. L. R. 746; all of these cases coming to this 
court by reason of divorces filed in the lower court on 
various grounds; but where there had been the period of 
separation necessary for the granting of an absolute divorce 
under the provisions of Title 16, Sect. 403 of the District 
Code. 

Therefore, we conclude that it makes no difference upon 
what ground the divorce is sought, if the separation exists 
for the statutory period of five years, the court should grant 
an absolute divorce, and therefore it follows that Finding 
of Fact No. 5, (Joint App. 6) and the Conclusion of Law 
(a) (Joint App. p. 6) was erroneous. 


Conclusion. 

It is respectfully submitted that the judgment of the 
lower court in dismissing the complaint, and in failing to 
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enter a judgment for appellant, was error, and the same 
should be reversed, with instructions to grant appellant 
a judgment of absolute divorce. 

Respectfully submitted, 

HEWITT GRIGGS ROBERTSON, 
EDWARD C. KRIZ, 

Attorneys for Appellant . 
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JOINT APPENDIX. 
Case No. 8973. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Mary G. Boyce, 1624 P Street, 
X. W., Washington, D. C., 

Plaintiff, 
vs. 

Malton E. Boyce, 1624 P. Street, 
X. W., Washington, I). C., 

Defendant. 


Civil Action Xo. 21716. 
Filed Oct. 22,1943. 


Complaint for Absolute Divorce. 

(Over five years’ separation.) 


The complaint of Mary G. Boyce shows the Court: 

1. Jurisdiction is conferred on the Court by the provi¬ 
sions of Title 16 Section 403 (14:63) Code of law for the 
District of Columbia. 

2. Plaintiff is a citizen of the United States, a resident 
of the District of Columbia since 1883. 

3. Defendant is a citizen of England and has resided in 
the District of Columbia for more than 33 years last past. 

4. Plaintiff and defendant were lawfully married on to- 
wit August 28,1920 in the District of Columbia. 

5. Four children were born of this marriage, all of whom 
are of legal age or in the United States Navy. 

6. Plaintiff and defendant lived and cohabited together 
in the marital relationship until on or about to-wit the 
month of January 1931, when the plaintiff and defendant 
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separated by mutual consent and each thereafter occupied 
bed rooms, in the house they were then residing and no 
longer lived as husband and wife nor did the defendant 
any longer fully support the plaintiff. That the plaintiff 
has since that date supported herself and the children by 
rental of rooms and by her own efforts. 

7. The defendant is now claiming that the plaintiff is 
insane and has been so for many years and that he has 
threatened her that she is insane and she should be put 
away in an insane asylum. 

S. In view of the divers disputes, quarrels and 
2 bickerings between the plaintiff and defendant, the 
plaintiff desires the defendant to move his personal 
effects, furniture and etc., from premises 1624 P Street, 
X. W., Washington, D. C., so that plaintiff can have rea¬ 
sonable peace and security, without the threats and quar¬ 
rels and abuse that the defendant has heaped upon her. Also 
that the defendant be restrained from molesting or inter¬ 
fering with the plaintiff or advising friends, neighbors 
and others that the plaintiff is insane and should be put 
away. 

Wherefore the premises considered, plaintiff prays: 

1. That process issue out of this Court to the defendant 
requiring him to appear on a day certain and answer the 
exigencies of this complaint. 

2. That the defendant be required by this Court to re¬ 
mote his personal effects and furniture from the premises 
1624 P St., X. W., Washington, D. C., and to live elsewhere. 
, 3. That a rule be issued out of this Court to require the 
defendant not to molest, injure or interfere 'with the plain¬ 
tiff in any of her own activities. 

4. That upon a final hearing hereof plaintiff be awarded 
an absolute divorce on the grounds of a voluntary separa¬ 
tion for more than five years. 

5. That plaintiff be authorized to resume her former 
name of Mary Greenwald. 
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6. That all necessary rules and motions be issued herein 
and be heard as of course. 

7. And for such other and further relief as to the Court 
may seem proper. 

MARY G. BOYCE, 

1624 P Street, X. W., 
Washington, D. C. 

Hewitt Griggs Robertson, 

Attorney for Plaintiff, 

423 Colorado Bldg., 

Washington, D. C. Nat 4734. 


District of Columbia, ss. : 

MARY G. BOYCE, being first duly sworn, on oath says 
that she has read the foregoing Bill of Complaint by her 
subscribed and knows the contents thereof, and that the 
same is true of her own knowledge, except as to the matters 
therein stated to be alleged upon information and belief, 
and that as to those matters she believes it to be true. 

MARY G. BOYCE. 

Subscribed and sworn to before me 
this 22d day of October, 1943. 

John F. A. Becker, 

Notary Public, D. C. 


3 Answer to Complaint for Absolute Divorce. 

(Filed Mar. 7, 1944.) 

The answer of the defendant to the complaint filed herein 
is as follows: 

1. The allegation of Paragraphs 1, 2, 3, 4, and 5 are ad¬ 
mitted. 
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* 2. Defendant admits that plaintiff and defendant lived 
and cohabited as man and wife until on or about January, 
1931; defendant denies that the plaintiff and defendant 
separated by mutual consent and no longer lived as hus¬ 
band and wife; defendant denies that he failed to continue 

*to support plaintiff and their children, but on the other 
hand avers that he did render full support and maintenance 
to plaintiff and the children so long as they required the 
same of the defendant. 

3. Defendant denies the allegation of Paragraph 7. 

* 4. For answer to Paragraph S the defendant states that 
the quarrels complained of were of the making of the plain¬ 
tiff : that t he defendant is a musician by profession, and has 
an established reputation as a musician in the District of 
Columbia for over thirty years; that he teaches piano at 
the premises of 1624 P Street, X. W., and has done so since 
he rented said premises, and has established himself at 
this residence for many years; that he plans to continue 

to maintain the said premises as his home and place 
4 of business; that the plaintiff at her own instance 
from time to time removed herself from these prem¬ 
ises and maintains separate premises, to wit, a rooming 
house at 1632 P Street, X. W., that the defendant has no 
wish or intention of barring the plaintiff from 1624 P Street, 
X. W. 

WHEREFORE, the premises being considered, this de¬ 
fendant requests the Court to dismiss the complaint filed 
herein. 


WILLIAM T. HAXXAX, 
Attorney for Defendant , 
637 Woodward Bldg., 
Washington, D. C. 
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Copy of the foregoing answer mailed, postage prepaid, 
to Hewitt Griggs Robertson, Esq., attorney for the Plain¬ 
tiff, 423 Colorado Building, this 6th day of March, A. D., 
1944. 

WILLIAM T. HANNAN, 

• Attorney for Defendant, 

637 Woodward Bldg., 
Washington, D. C. 


5 Findings of Fact. 

(Filed January 17, 1945.) 

This cause coming on to be heard at this term of Court, 
and on consideration of the pleadings, and evidence ad¬ 
duced for the respective parties in open Court, the Court 
hereby finds the following facts: 

1. Plaintiff and defendant were lawfully married in the 
District of Columbia on August 28th, 1920. 

2. That since the date of said marriage the parties have 
continuously resided in the District of Columbia. 

3. Plaintiff and defendant lived and cohabited together 
in the marital relationship until January, 1931, four chil¬ 
dren being born to the parties hereto. 

4. In January, 1931, as the result of differences between 
the parties, plaintiff refused to permit the defendant to 
have any further relationship with her, and since that time 
although the parties partook of the same board until Jan¬ 
uary 1942, although not eating at the same table but at 
different times, the parties have lived separate and apart 
at premises 1624 P Street, N. W., in the District, plaintiff 
occupying a room in the basement, and defendant a room 
on the second floor of said premises, which he kept locked 
for the last several years. 
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5. That plaintiff separated herself from defendant, and 
under the facts in this case, the separation was not volun¬ 
tary between the parties. 

6 CONCLUSIONS OF LAW. 

(a) Plaintiff is not entitled to a judgment for divorce 
from the defendant under the provisions of Title 16, Sect. 
403 (14:63) of the Code of Law for the District of Columbia. 

D. W. 0 ’DONOGHUE, 
Justice. 

Dated: Jan. 17, 1944. 

Approved : 

William T. Hannan, 

Attorney for Defendant. 


7 Judgment Dismissing Complaint and 

Awarding Counsel Fees. 

(Filed January 17,1945.) 

This cause coming on to be heard at this term of Court, 
and on consideration of the pleadings filed herein, and the 
evidence adduced in open Court on behalf of the plaintiff 
and defendant, it is, by the Court, this 17th day of January, 
1945: 

ADJUDGED, ORDERED, and DECREED: That the 
Complaint heretofore filed herein be and the same is here¬ 
by dismissed. And it is further 

. ADJUDGED, ORDERED, and DECREED: That the 
defendant, Malton E. Boyce, pay to and unto Hewitt Griggs 
Robertson and Edward C. Kriz, attorneys for the plaintiff, 
the sum of One Hundred ($100) Dollars as a fee for their 



services herein, said sum to be paid in monthly instalments 
of Twenty-five ($25) Dollars per month, the first of said 
payments to be made on the 1st day of February, 1945, 
and a similar sum on the 1st day of each and every month 
thereafter until said sum be fully paid. 


DAXIEL W. O'DOXOGHUE, 

Justice. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8973. 


MARY G. BOYCE, Appellant 
vs. 

M ALTON E. BOYCE, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA ' 


BRIEF FOR APPELLEE. 

Summary of Argument. 

The trial court did not err, either in its findings or in 
its conclusions. 

There was no voluntary separation. 

There was and is no separation . 

Argument. 

The findings of the trial court find ample .support in the 
record made in this cause. Both parties to this cause tes¬ 
tified that it was appellant who refused to have further 
intercourse with the appellee and continued to resist his 
requests in this matter. (R. 8, 13.) This unilateral action 
on the part of the appellant was not consented to by the 
appellee, was not the subject of any agreement between 
the parties, and was not voluntary in any sense of the 
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word. True, the appellee did not bring an action to compel 
return of conjugal rights—it should be significant to this 
Court that there is no such action—nor does the record 
show that he presented himself at her door at regular in¬ 
tervals in a vain attempt to preserve his rights. But what 
was significant to the trial court, and is most important in 
the consideration of this case, the parties partook of the 
same board until within three years of the commencement 
of the action, and in all other respects preserved their mar¬ 
ital domicile until the time of this action. That they might 
have been and s'till are incompatible in some respects is 
not a matter of moment for this court. Incompatibility is 
not voluntary separation; incompatibility is not a cause of 
divorce in this jurisdiction. The findings of the trial court, 
being substantiated in the record, may not be disturbed 
by this Court on appeal. 

Even though this Court might find that the estrangement 
of these parties could be constnied as being voluntary, 
nevertheless, the conclusion of the trial court was correct 
and should not be disturbed. Cohabitation is' not the only 
aspect of married life; the record, as any record in a 
domestic case, highlights the differences between the par¬ 
ties, but it does disclose that appellant and appellee were 
maintaining their domestic relations at the time of the in¬ 
stitution of the suit. 

There was no Voluntary Separation. 

The statutory provision under which this action falls 
reeds no construction. Its terms are simple and unam¬ 
biguous. “Voluntary” means only one thing. True, Con¬ 
gress did enlarge the divorce laws of the District of Col¬ 
umbia by its enactment of 1935. In so doing, it might be 
said to have “liberalized” the law. However, the enlarge¬ 
ment and liberalization stopped and was determined by the 



3 


language of the new law. The spirit of liberalization which 
activated the legislators cannot affect the terms of its leg¬ 
islation when those terms have hut one meaning. 

The Parks case (Parks v. Parks, 73 App. D. C. 93, 116 F 
2d 556) is cited by the appellant as controlling in this in¬ 
stance. The Parks case arose from an entirely different 
set of facts. There was no question but that the parties 
therein were living separate and apart. This, taken in 
connection with the silent acquiescence in the separation, 
was properly interpreted by the Court as being a voluntary 
separation within the meaning of the statute. But this 
Court did not, and could not, decide thereby that actual 
separation for the statutory period automatically made that 
separation voluntary. All that the Court decided in that 
case, it is submitted, is that the facts appearing of record 
disclosed that there was a voluntary separation. The Court 
did not dispense with the necessity of a showing of “vol¬ 
untary”. Indeed, this Court recently showed the em¬ 
phasis it places upon the term in the case of Bowers v. Bow¬ 
ers, 143 F 2d 158. Therein it was recognized that a separa¬ 
tion, involuntary at first, was ineffectual for relief under 
the statute until it later became voluntary. 

In the Parks case, supra, this Court had reference to the 
Maryland case of Campbell v. Campbell, 174 Md. 229, 198 
A 414, when treating of the question of “voluntary”, as 
also whether the fault of the separating party was of any 
moment. A separation agreement in the Maryland case 
aided—probably controlled—the court’s decision therein 
on both questions. However, the Court stated therein: 

“Apart from the effect of the subsequently executed 
agreement, it could not properly be held that a separa¬ 
tion caused by such misconduct of the husband was 
mutually voluntary within the purview of the statute.” 
'Citing cases. 

The Maryland courts have continued, without deviation, 
to require full proof that the separation was voluntary. In 
Kline v. Kline, 179 Md. 10, 15, 16 A 2d 924, the court said: 
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“In order that a separation of husband and wife can 
be regarded as voluntary within the meaning of the 
statute, there must be an agreement of the parties to 
live apart. The word ‘voluntary’ signifies willingness. 
When used in reference to an act of an individual, it 
means that he acted of his own free will; when used 
in reference to a common act of two or more persons 
affecting their common relationship, it means that they 
acted in willing concert in the doing of the act.” 

In the case of France v. Safe Deposit & Trust Company, 
176 Md. 306, 326, 4 A 2d 717, 726, the court made these state¬ 
ments : 

“It is suggested that an ‘agreement’ is not a neces¬ 
sary ingredient of a ‘voluntary separation'. But the 
very word ‘voluntary’ connotes an agreement. Unless 
the parties agree to live apart the separation cannot 
be voluntary. It would hardly be contended that if one 
spouse is confined in a hospital as a helpless invalid 
that the separation is voluntary. * * *” 

“Where a relationship exists between two persons 
by reason of their common consent, it can only be vol¬ 
untarily terminated by both, when both are willing and 
intend that it be terminated. If one of his own free 
will and accord ends the relationship against the will 
and wish of the other, the termination is voluntary as 
to the one, involuntary as to the other.” 

The law can not be otherwise as stated above. Untold 
injustices would result if the courts were to deviate from 
these principles. A prime example of this is found in the 
recent case, of Nichols v. Nichols, 181 Md. 392, 30 A 2d 446, 
wherein the court justly disregarded the bare fact of sepa¬ 
ration for the statutory period. The record in that case told 
the story of an aged couple who had agreed that they should 
separate if she could get into an old lady’s home to find 
shelter. She was unsuccessful, but the husband left her 
anyway and sought relief under the statute. The Court 
said : 

“This brings the pending case still closer within the 
reasoning and ruling of the Campbell case (174 Md. 
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229, 239, 198 A 414), for there the ground on which the 
Statute (Chapter 396, Acts of 1937) was held to 
apply was that the separation, originally involuntary 
as to the wife because of the husband’s misconduct, 
eventually became voluntary as to both after a period 
of five consecutive years of acquiescence and after the 
wife had relied on the original deed of separation. Here 
there is not only no deed or agreement of separation 
between the parties but at the very beginning of ‘five 
consecutive years’ the wife emphasized acquiescence 
(the lack of it)* on her part by filing a suit on the ground 
of abandonment. This direct contrast in the factual 
situation between the two cases serves to accentuate 
the court’s ruling in the Campbell case and its ap¬ 
plicability to the particular issue now before us. In 
the former case the statute applied because of the ele¬ 
ment of acquiescence throughout the prescribed period, 
while here it does not apply because of the lack of that 
very element.” (•Italicized words added.) 

See also: 

Beck v. Beck, 180 Md. 321, 24 A 2d 295. 

Sitterson v. Sitterson, 191 X. C. 319, 131 S. E. 
641, 51 A. L. R. 760. 

Jakubke v. Jakubke, 125 Wis. 635, 104 N. W. 704, 
705. 

Sanders v. Sanders, 135 Wis. 613, 116 N. W. 176. 

Anonymous, 206 Ala. 295, 89 So. 462 (the names of 
the parties appear in the text of the case and 
the reason for its styling is not disclosed, al¬ 
though a similar case, similarly styled, is found 
in Anonymous, 55 Ala. 428). 

Reynolds v. Reynolds, 210 N. C. 554, 187 S. E. 768. 

Parker v. Parker, 210 N. C. 264, 186 S. E. 346. 

Hyder v. Hyder, 210 X. C. 486, 187 S. E. 792. 

There was and is not Separation. 

The statute requires “separation from bed and board for 
five consecutive years”. Again there is no room for con- 
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struction in these words. It must be presumed that Con¬ 
gress used these words in their normal and accepted sense; 
it must be presumed that'Congress meant “bed and board” 
and not “bed or board”. The parties testified and the 
Court found that they ate from the same board until 1942, 
at which time appellant notified appellee that he need not 
provide further food for her. This of itself was sufficient 
for the trial court’s decision. But the trial court had more 
evidence than this to disclose that actually there was no 
separation between the parties. 

Granted, there had been no sexual intercourse for over 
five years, but the parties presented themselves to the world 
as married people in all other respects. They maintained 
a rooming house wherein the rents were collected by the 
wife (appellant) and all of the bills were paid by the hus¬ 
band (appellee). The evidence showed that the receipts 
from the rents totalled $140.00, from which the rent of 
$85.00 was paid by the wife, she keeping the balance 
ostensibly for hers and the needs of the common household. 
On the other hand the husband paid for the gas, electricity, 
heat and water, totalling about $70.00 per month. In ad¬ 
dition he supplied all of the food required. (K. pp. 9, 11, 13, 
14.) There was no accounting between the parties and 
none was demanded. (R. 11.) The pleadings disclose that 
all of this obtained until the time of the filing of suit 
and as a matter of fact this situation still persists. None of 
this is evidence of a voluntary separation, within the mean¬ 
ing of the statute or otherwise, and it would be a travesty 
upon justice to hold that the statutory requirements have 
been met in this case. It would open the door to a mocking 
of our courts and laws. 

Appellant seeks to apply the ruling of this 'Court in the 
case of Pedersen v. Pedersen, 71 App. D. C. 93, 116 F. 2d 
556, to the instant case, particularly with a view to obviat¬ 
ing the difficulty presented by the parties’ maintaining the 
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same home, sharing a common board and contributing to 
the expenses. Apart from the fact that that case arose 
under a different statute and under different facts, the 
Court expressly held that its decision 1 should not be ap¬ 
plicable in an action of this kind. True, at page 31 the 
Court stated: “We have no statute which requires ‘living 
separate and apart’ as a condition either of divorce or of 
maintenance”. But to this statement the Court added a 
footnote (13) which was a caveat to the announced prin¬ 
ciple so far as the instant case is concerned. In the footnote 
the Court said: “Unless the ground specified for the di¬ 
vorce be voluntary separation from bed and board for five 
years”. Inferential^ then, it can fairly be stated that the 
Pedersen case is authority for the statement that “separa¬ 
tion from bed and board” is the same as “separate and 
apart”, and this is necessary for relief under the statute. 

In the case of Christiansen v. Christiansen, 68 R. I. 438, 
28 A 2d 745, 746, the court had a similar statute to construe. 
The plaintiff husband filed his petition in July, 1941. Until 
December, 1940 he had lived in the same house with his 
wife and children and partook of meals there; after that 
time he purchased another farm and slept there, but con¬ 
tinued to take some of his meals at the original home. There 
had been no intercourse for the statutory period. Speaking 
of the statute, the court said: 

“We construe it to mean that not only must the par¬ 
ties actually live separate and apart one from the 
other, but that the ordinary and usual relationships 
which exist between married persons living together 
under normal conditions, including marital intercourse, 
must not continue.” 

“While it appeared that the parties had not engaged 
in marital intercourse for more than ten years prior 
to the date of the petition, the evidence failed entirely 
to show that the other ordinary and usual relationships 
which exist between married persons did not continue 
during that period. Apparently the petitioner, for 
practically all of such time, lived in the single house 
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with his wife and children and had the opportunity of 
enjoying their society. He failed to show by any evi¬ 
dence that his wife did not prepare such meals as he 
ate there, and that she did not perform for his benefit 
the usual household duties of a wife in a home.” 

“The evidence disclosed that the parties did not ac¬ 
tually live separate and apart one from the other as 
contemplated by the statute. They apparently held 
themselves out to the public as a husband and wife 
living together in the same house.” 

Similarly, the court held in the case of Gates v. Gates, 
192 Ky. 253, 232 S. W. 37S, as follows: 

“While it may be true that plaintiff and defendant 
have not indulged in sexual intercourse with each other, 
as tliev both testifv thev have not, vet all the evidence 
'shows that they lived together in the same house in 
'Covington with their only child until a!>out two weeks 
before this action was commenced in the Daviess cir¬ 
cuit court. It is further -shown that they treated one 
another as husband and wife, and so held themselves 
out to the public. • * These facts, if proven by 
com[x?tent evidence, would not entitle the parties to a 
divorce, for sexual cohabitation is not all that is em¬ 
braced in the legal phrase “living and cohabiting to¬ 
gether as man and wife”. 

See also: 

Stewart v. Stewart, 45 R. I. 375, 122 A 778. 

McDaniel v. McDaniel, 292 Ky. 56, 165 S. W. 2d 
• 966. 

Williams v. Williams, 224 N. 0. 91, 29 S. E. 2d 39. 

Havar v. Chavigny, 147 La. 330, S4 So. 892. 

Quinn v. Brown, 159 La. 570, 105 So. 624. 

Conclusion. 

This Court should not give relief to appellant who has 
continued to enjoy the 'benefits she chooses from married 
life, the while seeking a divorce on the ground of a separa¬ 
tion which exists neither in fact nor in law. 

WILLIAM T. HANNAN, 
Attorney for Appellee . 
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APPELLEE’S APPENDIX. 

Case No. 8973. 

Testimony of Mary G. Boyce. 

8 

Her name was Mary G. Boyce, she had lived in the Dis¬ 
trict of Columbia since 1883, and had never resided else¬ 
where. She and defendant were married August 28th, 1920, 
in the District, and since said date had continuously resid¬ 
ed therein. Four children were born as the result of said 
union, all of whom were of age or members of the armed 
forces of the United States. 

Plaintiff and defendant lived and cohabited together in the 
marital relationship until January 3rd, 1931, when, after a 
series of arguments over money matters and failure of the 
defendant to support plaintiff and the children, she refused 
to permit defendant to have any further relationship with 
her, and since that time the parties had lived separate and 
apart in the marital domicile, plaintiff occupying a room in 
the basement, and defendant a room on the second floor, 
which he kept locked during the last several years. 

9 Plaintiff further testified that she paid the rent of 
the house out of the room rents that she collected 

from the time the property at 1624 P Street, N. \V., Wash¬ 
ington, D. C., was rented, but the lease or agreement was 
in the name of her husband. 

10 Plaintiff further testified she received about $140.00 
monthly from the renting of rooms and she paid the 

rent of $85.00 therefrom, that she was also employed as a 
housekeeper and received a salary of $30.00 per week. 

Plaintiff stated that while she and defendant lived under 
the same roof, after 1931 the defendant occupied a room 
on the second floor and had the use of the front room on the 
first floor as a studio, lie being a teacher of music, and he 
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also used the kitchen in the basement, where he prepared his 
meals. 

LI Defendant paid the bills to* the electricity, gas, 

water, and for minor repairs to the house at 1624 P 
12 Street, X. \Y. On several occasions the electricity 
was shut off on account of the failure of the husband 
to pay the bills, and on one occasion at least, the water bill. 

Plaintiff's gross income from 1624 P Street, X. W., was 
approximately $146.00 per month as the result of rental of 
rooms, that she did most of the work in connection there¬ 
with herself, such as cleaning, laundry, etc., that she per¬ 
sonally paid the rent of $85.00 per month, and had always 
paid the same since the parties had occupied the property. 
She was also employed at the present time as a housekeep¬ 
er for a commander in the U. S. Xavv, for which she re¬ 
ceived the sum of $50.00 per week. That such employment 
was necessary by her in order to make ends meet. 

Plaintiff testified that she had refused to permit defend¬ 
ant to have marital relationship with her on several occa¬ 
sions when he sought such relationship after the year 
1931. 


Testimony of Malton E. Boyce. 

13 

He was a musician and was the organist at St. Matthews’ 
Church and he had his studio at 1624 P Street, X. W. in the 
District of Columbia, where he taught music, he paid for the 
utilities at the above address, consisting of the gas, electric, 
coal bills and water rent, that the same ran about $15.00 to 
$25.00 for the electric bill, $10.00 to $15.00 per month for 
gas and about $27.00 per month for coal, while the water 
rent was about $50.00 per year. His income from his ac¬ 
tivities as an organist was $125.00 per month, and as a teach¬ 
er of music he earned from $40.00 to $80.00 per month. He 
had brought in Ihc food for the family until all of them left 
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and he had never refused to supply food for his wife, but 
she had sent him word through his son who was now in the 
Merchant Marine that she did not want him to provide food 
for her, and this was the reason he did not do so. 

The separation between himself and his wife was not vol¬ 
untary, but that she refused to live with him, that he occu¬ 
pied a room on the second floor, and his wife a room in the 
basement. 

14 He had never requested his wife to turn this money 
over to him. The utility bills ran about $47.50 per 
month, and he paid these. He was British, that he went 
to his wife's room upon the occasions to which she testi¬ 
fied, but that it was his own house, and he intended to go 
wherever he pleased in it. 

On re-direct examination, lie testified he had obtained the 
occupancy permit, he bad complied with the necessary Rent 
Administrator's regulations with regard to the operation of 
a rooming house at 1024 P Street, X. \V. The lease to said 
premises was in his name, but upon the same being produc¬ 
ed for inspection, it was found to have expired. 










